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XaHTbI-MaHCUHCKUIA
aBTOHOMHBIN OKpYT, I. CypryT,
yJ1. 50 et BJIKCM, 10/2.
E-mail: miller815mailru@bk.ru Lleab cmambu - 060cHOBaMb AKMYAALHOCMb NPO6AEMbL COYUANb-
HO-gu10c0hck020 OCMbICAEHUS NpaAgosoll peasnvbHocmu. Pumm co-
8PEMEHHOU JHCU3HU NOCMOSIHHO YCKOpsiemcsl, 3muM 06ssCHsIemcs
YCAONCHEHUE NOAUMUKO-NPABO8bIX NPOYECco8, KOmopble Heobxodu-
MO OCMbICAUMb U NPOAHAAU3UpO8ams. B Hacmosiujee epemst npaso-
8as1 pea/bHOCMb NodeepiceHa He MOJbKO 0HMO./102u4eckuM npeobpaszosarusim. Hosvix oyeHok mpebyrom
usMeHsOWUecs: YyHKYUUu co8peMeHHO20 npasd 8 coomeemcmauu ¢ mpaduyuoHHoU 3anadHoesponetickoll
gymaHucmuyveckoli mpaduyuetl. Coyuoky1emypHasi npakmuka npedonpedesieHa mem, Ymo cyujecmeayem
npomusopeyue Mexcdy npagossiMu peanusiMu U NPoYeccom Ux 2yMaHUCmMu4ecko20 0CMbICAEHUS U OYeHKU.
MHoscecmeeHHOCMb CA0HCUBWIUXCSI MHEHULL 8 pewleHUU Npo6/eMbl 2yMAHU3AYUU NPAsd 3dcayicusaem oco-
6020 sHUMaHusl. B cmamve onpedesieHo, Ymo cmaHoesieHue Pua0coPcKo-npago8ozo 3HAHUS 06YC/A08/1€HO
meM, ymo daumesbHoe epems uaocopus npasa pa3susaldcb KAk 061acmos MexcouCyunJauHapHo20 CUH-
mesa ¢pusocouu u ropucnpydeHyuu, 8 Komopoli 8edywyr poab uzpaiu makue Kamezopuu, KAk «npaso,
«NpasoCO3HAHUE», «4en08eK KAk cy6wsekm npasa». 060CHO8AHO, Ymo 8 cospemeHHOU dusocoduu npasa
paccmampugearmcsi munbl NPA8OCO3HAHUSL, UX 0COOGEHHOCMU NO CmeneHu 8K/JAKYeHHOCMU Ye/s108€eKd 8 npa-
8080e npocmpaHcmao. [Ipu 3moM npagoco3HaHuUe Hepaspbl8HbIM 06PA30M CBSI3AHO C 2YMAHUCMUYECKUMU
yCmaHo8Kamu, Komopble s1845110mMcsl 0CHO8AHUeM opMupyrouelicst npasosoll Kyabmypbl Yen08eKka U oouje-
cmea. B c8s3u ¢ amum cdenaH akyeHm Ha U3MeHsIIoueMcs cmuJe u cnocobe puaocopcko2o MolulaeHusl,
Memodo/102uu Ucc1ed08aHUs coyuanbHo-puaocogpcekoll Hayku. CeaaH 861800 0 MoM, 4mMo npasosast Meo-
pusi, cmaswasi mpaduyuoHHol, cywecmeeHHo usmeHsiemcsi. Tak, cmpemsicb ycmpaHums paspwle mexncady
pe2AamMeHmMuUpo8aHHbIM NPABOM U 2yMAHUCMUYECKUMU YCMAHOBKAMU, 2PAXCOAHCKUMU HOPMAMU, HAYYHOE
coobujecmeo uccsiedyem pasauvHble nymu ux eésaumodeticmeausi. Ommevaemcs, ymo odHOU u3 uHmezpa-
MueHbIX 061acmetl 3HAHUS, BKJAYAIOWUX KAME20pUur 2yMAHU3MA 8 Kadecmee sadcHeliulezo 3jeMeHma
ecex chep obwecmeeHHOU HCU3HU, 8biIcmynuaa esponelickasi nhpakmuveckas uaocogpusi. [IpumeHeHbl me-
modbl CpagHUMENbHO20 U COYUAIbHO-KY/IbMYPHO20 AHAAU3A, 2epMeHesmu4ecKuti nooxoo.
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The article aims to justify the relevance of the problems of socio-philosophical understanding of legal reality.
The rhythm of modern life is constantly accelerating, this explains the complexity of political and legal pro-
cesses that you need to understand and to perform. Currently, the legal reality is exposed not only to the onto-
logical transformations, the new assessments require the changing functions of modern law in accordance
with traditional Western European humanistic tradition. Sociocultural practice is predetermined by the fact
that there is a contradiction between the legal reality and the process of humanistic reflection and evalua-
tion. The multiplicity of existing opinions in solving the problem of humanization of law deserves special at-
tention. The article identifies that the development of philosophical and legal knowledge is caused by the fact
that for a long time the philosophy of law developed as a field of interdisciplinary synthesis of philosophy and
jurisprudence, in which the leading role was played by such categories as «law», «legal consciousness», «man
as a subject of rights». It is proved that in modern philosophy of law the types of justice, particularly the de-
gree of involvement of a person in the legal space, are discussed. At the same time, the sense of justice is in-
trinsically linked to the humanist attitudes, which are the basis of the emerging legal culture of the individual
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and society. In this regard, the author emphasizes the change in style and methods of philosophical thinking,
methodology of researching socio-philosophical science. The author makes a conclusion that legal theory,
which has become traditional, significantly changes in intention to bridge the gap regulated by the state law
from a humanistic attitudes and civic norms, the scientific community researches different ways of their in-
teraction. It is noted that practical European philosophy acted as one of the integrative areas of knowledge,
including the category of humanism as a critical element in all spheres of public life. The author applies the
methods of comparative and socio-cultural analysis, the hermeneutic approach.

Key words: law, social philosophy, philosophy of law, legal norm, humanism, ethics of obligation,
evpraksiya, secular humanism, transhumanism.

MHOT03Ha4YHOCTh ¥ MHOXKECTBEHHOCTH OICHOK ACHUHHINH «IPAaBO» €CTh OTPAKCHUE
YCIOXKHSIOIMIEHCS TIPaBOBOM PEaTIbHOCTH, KOTOPOE CBSA3aHO C Pa3BUTHEM JEMOKPATHUYECKUX
IPOLIECCOB B MUpE, SIBJICHUH INI00ATU3aMU U MYJIbTUKYJIbTypanuu npasa. CoBpeMeHHas co-
[IMOKYJIbTypHasi CUTyalus MpelonpeesieHa TeM, YTO CYLIECTBYET CBOETO Poja MPOTHUBOpE-
9He, KOTOpoe 0OHapY)KUBAECTCS MEX/Y IPABOBBIMHU PEANHIMH, C OJHOH CTOPOHBI, H TPOILEC-
COM HX TYMaHHUCTHYECKOTO OCMBICIICHHS M OLIEHKH — ¢ Apyroi. [Tmopanusm oneHOK 1 MHe-
HUI HaKJIa(bIBa€T OTIEYATOK HA TIOHMMAaHUE TpaBa U TYMaHU3Ma, YTO SBIISETCS YPE3BHIYAHO
B)XHBIM YCIIOBHEM JUIs ()OPMUPOBAHUSI TYMaHHCTHUECKOTO NMPABOCO3HAHUS HHIMBHIOB, OC-
HOBAaHHEM pealln3alliil TyMaHHBIX MPAaBOBBIX B3aMMOOTHOIICHNH. Takoe MonokeHne co3aaet
BO)XHOCTH IIEJIOCTHOTO, 0OOOCHOBAaHHOTO, KPHUTHUYECKOTO MCCIIECIOBAaHHS COJCPXKAaHUS IIpaBa,
connanbHO-(GMIT0CO(CKOTO aHaIM3a TYMAHUCTHYECKOTO U ITPABOBOTO MPOCTPAHCTBA TPOIILIO-
IO ¥ COBPEMEHHOCTH.

«['paHuIIBI HAYYHOTO 3HAHUS OKA3bIBAIOTCS 33JJAHHBIMH OCOOCHHOCTSIMU HPABCTBEHHBIX
U IIEHHOCTHBIX HOPM, HJCaJOB B OPHEHTALMAX, CTPYKTYp MPOPEeCcCHOHATBHON IesSTeIbHO-
CTH — OTHOIICHHUSIMU K MUPY B 11e5ioM» [ 1, ¢. 54]. B coBpemeHHoI1 3anaHOM 1 OTEYECTBEHHOM
Hayke npoOemsbl puocopun mpasa MOoJHUMAIOTCS OCOOEHHO aKTHBHO, YTO CBS3aHO C OHTO-
JOTHYECKUMH U3MEHEHUSIMHU COIMAIBHON PEeaTbHOCTH HACTOSIIETO BPEMEHH, ¢ TpaHchopma-
LUSIMM, ITPOU3OIIEAIINMHU B criocobax dunocodcekoro mpinuieHus. CoBpeMeHHas ¢unocopus
aKTyaJH3UpoBaja MPOOIEMbl YACTHOW METOOJIOTHH, B 3TOH cuTyarun (uiocodus coodmaer
Pa3MUYHBIM HAaYYHBIM JMCIHMIUIMHAM CBOU pPEe(IICKCHUBHBIE METOABI PaOOTHI, MPUAAET STHM
mucnuIuimHaM guocodcekyro HampaBieHHOCTh. Puiocodpus paboraeT B HayKax W TeM ca-
MBIM CaHKIIMOHUPYET MOosBIeHHE Guaocopuu mpaBa Kak HaydHOW 00JacTH 3HAHUS, KOTOpas
HE TOJIBKO MpH3BaHa 0000MINTh HAyYHYI0 MH()OPMAIMIO, HO ¥ TPUBHECTH HOBBIC OLICHKU B
neUHUINY Ba)KHEHIINX TIPABOBBIX MMOHATHI M KaTETOPH.

[TpaBo sBnsieTcst (hOpMOI COIUATEHOTO OBITHS OOIIECTBA, B KOTOPOH 3aKperuieHa uies
0 TOM, YTO OOIIECTBEHHBIE CHCTEMBI HYKAAIOTCSI B COXPAaHEHUHU CBOCH LIEIIOCTHOCTH OT BHYT-
PEHHHUX M BHEUIHHX DPa3pyIMIUTEIbHBIX Cchil. OCHOBBIBasCh HAa OOLICTIPUHATHIX HOpMax, Ha
00IIIEUEeIOBEYECKUX TYMAaHHCTHUECKUX YCTaHOBKAX, MPAaBO TPH3BAHO PETIIAMEHTUPOBATH U
peryImpoBaTh CyIIECTBOBAHUE IMBUIIM30BAHHBIX COOOIIECTB, HE TOJIBKO COXPAHSTDH MOPSIOK
B 00IIeCTBE, HO M TapaHTHPOBATh CBOOOMY KaKJIOMY YENIOBEKY, OTCTaMBaTh MHTEPECHI KaK
roCyJIapCTBa, TaK ¥ JIUIHOCTH.

[IpaBo — 3TO CcOXHOE CcolHATBHO-(MIOCOPCKOe, HUITOCOPCKO-TIPAaBOBOE U FOpUANYC-
CKO€ TIOHSITHE, BBICTyHaomee (yHIaMEHTAIBHBIM 110 CBOCH CyTH M 3Ha4eHUI0. C 1eJbI0 BbI-
SIBJICHUS €T0 COZIepKaTeNnbHbIX xapakrepucTuk /I.A. KepruMoB mpeiaran uccienoBath JaH-
HOE TIOHSTHE TOCPEACTBOM IHAJCKTHUECKUX KaTeropuil. OTMedasi, 4To, ¢ OJHOH CTOPOHBI,
CYIIHOCTb U COJEpXKaHUe, a C APyrol — coaepkanue M (GOpMBI IIpaBa €MHBIL, IOl COEpIKa-
HUEM TIpaBa MpeJylarajl CYuTaTh «CUCTEMY IMPABOBBIX HOPM, B KOTOPBIX KOHKPETH3UPYETCS
o011ast BOJISt TOCYAapCTBEHHO OPTaHM30BAaHHOTO TOCIIOJICTBYIOIIETO KiIacca MO MOBOAY OIpe-
JIEJICHHOTO JOJHKHOTO WJIM BO3MOXKHOTO TOBEACHHS JroAei» [2, c. 19]. B nacrosimee Bpemst
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neUHALUS TTPaBa paCCMATPUBAETCS HE TOJIBKO KaK CHCTEMa IMPABOBBIX HOPM, HO M KaK «a0-
cTpakTHas (GopMa (PaKTUUECKUX COLMAIbHBIX OTHOLICHHH, C HEMOCPEICTBEHHOH (BHENpPaBo-
BOI{) COIMAJILHOCTHIO, U UIMEHHO B 3TOM ((hopManbHOM) CMBICIIE CIIeyeT IOHUMATh Pacipo-
CTPaHEHHYIO XapaKTepUCTUKY mpaBay [3, c. 136].

B ¢dopme mpaBa HeoOXomumo pa3nuyaTh BHYTPEHHIOI M BHEHIHIOKO ¢opmy. Ecim
BHYTPEHHSSI — 3TO CTPYKTypHasi CUCTEMa CTPOEHMsI, BBICTPAUBAIOIIAsl COIEP)KaHUE IPaBOBOM
HOPMBI, TO BHEIITHSSI €CTh BBIPAKEHHE OIPEIEIIEHHOTO coepkanus. « OOBIYHO B TUTEpaType
3Ty (GopMy HasbIBatOT (HOPMOI BBIpaKE€HHs MpPaBa, HOPMATHUBHBIM AKTOM WJIM MCTOYHUKOM
npaBa B TaKk Ha3bIBaeMOM (OPMAbHOM CMEBICIE (3aKOH, yKa3, MOCTAHOBJICHHUE H T. I.)», —
yrouns 1. A. Kepumos [2, c. 22].

[Tpupona npaBa KOHBEHIIMOHAJIbHA, OHA HAMpaBjieHa HAa YCTAaHOBJIEHHE MEXaHHU3Ma CO-
IJIACOBAHUS MPOTHUBOPEUAIINX MHTEPECOB MEXKJY Pa3IUYHBIMU OOLIECTBEHHBIMU CUJIAMH, B
Clly4ae BO3HUKHOBEHHUS KOH(IMKTOB YCTPaHITh MOCIEACTBUS pa3pyLIMTEIbHBIX MPOTHBO-
ctosiHuil. [IpaBo kak crnoco0 peraaMeHTUPOBAHHOCTH OOLIECTBEHHOW JKHU3HU OCYIIECTBISET
CTaTyCHyI0 crneuuduky B psae BaxHenmux ¢pyHkuuil. K Hanbonee 3HaUMMBIM MOKHO OTHE-
CTH CJIEIYIOLIME: COOTBETCTBUE NMPABOBOI CUCTEMbI TpeOOBAHUAM IrOCYAapCTBa, OOIECTBA U
JMYHOCTH; JOCTIKEHHE LIeJIeH, HAIPaBICHHBIX Ha YKPEIUIEHUE COIMAFHOTO MOpsIKa; HE0O-
XOJMMOCTh peaJI3alliid MHTErPAlMOHHBIX MPOLIECCOB, HANPABICHHBIX HAa COXpPAHEHUE Iie-
JOCTHOCTH; «yJepXaHue o0pasla» Kak CTpeMIICHHE NMPaBOBOW CHCTEMBI o0Oeperatb OT Je-
dopmanuii Bexyiue MOAEIH JOIKHOTO.

Cpemn ¢yHKOMA TpaBa 0cO000€ MECTO 3aHMMAeT CEMHUOTHYECKAs, XapaKTepu3yIomas
IPaBOBOE MPOCTPAHCTBO KAaK COBOKYMHOCTb 3HAKOB U CUMBOJOB. C MX MOMOIIBIO NpaBoOBas
UHPOPMALIUS TPAHCIUPYETCS OT MOKOJICHUS K TIOKOJICHUIO B BUIE MPOTPaMM JIOJDKHOTO II0-
BeicHUs. BHe 3HaKoBOI OQOPMIICHHOCTH HEBO3MOXKHO MPAKTUYECKOe (DYHKIMOHUPOBAHHE
paBa, HO KPOME 3TOro, 3HaKOBO€ O(GOpPMIIEHHE MO3BOJIET IPABOBBIM CTPYKTypam Cyllle-
CTBOBaTh CAMOCTOSITEJIbHO B IPOCTPAHCTBE U BPEMEHH, IMO3BOJIAET MPABOBBIM 3HAHUSM pe-
11aTh KOHKPETHBIE COLIMATIbHBIE 3a/1au. TakuM 00pa3oM, CEMHOTHYECKAsi CHCTEMa IIPaBOBOTO
3HaHUS CYILECTBYET KaK HeKas LIeJOCTHOCTh, B KOTOPOW 0a30Bble 3JIEMEHTHI HAlpaBJIeHbl Ha
MHTETPAINIO B JIOKAJILHBIE CUCTEMBI IPABOBBIX IUBIIIN3AIMA. DTO OBLIIO 00YCIOBIEHO H300-
peTeHUueM MHUCbMEHHOCTH, YTO MOBJIMUIO HA CTAaHOBJIEHHME IPABOBOTO M HOPMAaTHBHOIO ce-
MHO3HCA.

Oco60 cnenyer BbIACIUTh aKTYyaJIbHOCTh KOMMYHUKATUBHOM U KpaTHUECKOW (YHKLUH.
B rpanunax npuHSATHIX IPaBOBBIX HOPM OCYIIECTBIISIETCS MPOLIECC B3aUMOIEUCTBHUSA, 0oOectie-
YMBAETCS KOOPAMHAIMS ACUCTBUIM CyOBEKTOB B pa3iIMYHBIX MPABOBBIX CUTyalusx. MIMEeHHO
IpaBO MPOBOAMUT YETKYIO I'PAHUILy MEXIY JODKHBIM U HEOOXOAWMBIM U TEM, YTO SIBISECTCS
HEJIOMMYCTUMBIM B TOW WJIM MHOW MPaBOBOM cucteme. B oTnmume oT HeopMambHBIX (Hopm
KOMMYHHKAIIMH TTOBCEIHEBHOW OPUEHTHPOBAHHOCTH, IPABO UMEET (PYHKLUMOHAIBHBIM Xapak-
TEep, TaK KaK ¢ TOMOIIbIO TPABOBBIX HOPM OOLIECTBEHHBIN MOPAJOK HE TOJIBKO MOAJIEPKUBA-
€TCsl «3]1eCh U Cceluacy, HO U NEPEJAETCS OT OJHUX MTOKOJIEHUH K APYTHM.

Kparnueckas ¢pynkius o0ycioBiieHa HEOOXOAMMOCTBIO TIPUBOIUTH COITHABHBIC CYyOb-
€KThl K OCO3HAHHIO JTOJHDKHOTO MOBEACHUS, TAKUM CIIOCOOOM TOJIEpKMBasi B OOILECTBE CTa-
OUIBHOCTH M MOPSIOK. 110 OTHOIIEHHIO K CI0KHBIM OOIECTBEHHBIM POTUBOPEUUSAM JaHHAs
(GYHKIHMS TaKXKe MpOSBISIETCS B CHOCOOHOCTH pa3perieHust KOH(QIMKTOB; B COONIOICHUH 3a-
KJIFOYEHHBIX JIOTOBOPEHHOCTEH, TrapaHTupys Oe3omacHOCTb. /laHHas (QYHKLIHS MOXET OIU-
paTbcsa Ha CpeicTBa JOOPOBOJIBHOIO XapaKTepa, KOTOpPhIE HAIPaBICHBI NMPEUMYILECTBEHHO
Ha COJ/IepKaTelIbHbIE 3JIEMEHThl (DOPMUPYIOLIEHCS KyJIbTYpbl MHIUBUAYAIBHOTO MPABOBOTO
CO3HaHUS, NIPU 3TOM AKTHUBH3UPYIOTCS MEXaHH3Mbl BHYTpeHHeH MoTuBanuu. B omope Ha
CpeICTBAa NPUHYIUTEIBHOIO XapaKTepa OCYLIECTBISIETCS BO3/EHCTBHE IIPABOBBIX HMHCTPY-
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MEHTOB, KOTOpPbIE HE TOJIBKO MUMEIOT JIETUTUMHYIO IPUPOY, HO M OTBEYAIOT KPUTEPUSM Ty-
MaHu3Ma. K coxkajeHuro, UCTOpHUS CTaHOBJIEHUS IPABOBBIX OTHOLIEHUH OTpakaeT HEMAaJo
IPUMEPOB, KOIJIa Ha NPAKTHKE MPUMEHSIOTCS CHOCOOBI PENPECCHUBHOTO XapakTepa C He-
ONPaBJAaHHO XECTOKUM BO3JIEHCTBUEM, MMEHHO TOI'Zla IPUMEHEHHUE CHIIBI IIPEBOCXOAMT Ipa-
HUIBI 11€71€C000pa3HOCTH, 00YCIOBICHHbIE AHTPONOTEHHBIMUA U COLIMOT€HHBIMU (PaKTOPAMH,
YTO HEJOIyCTUMO B OOIIECTBE, MPU3HAIOIIEM IEHHOCTh T'YMaHUCTHUYECKUX U/1€ATI0B.

Jlrobast 00IIEeCTBeHHAs! CHCTEMA TPOIIUIOTO U COBPEMEHHOCTH HE MOYKET OCYIIECTBIISATh
cBoe (YHKIIMOHMPOBAHUE BHE MPOLIECCOB, HANPABICHHBIX Ha (POPMUPOBAHME MPABOBOU
KyJbTypbl U TpaBoco3HaHus. Eciiv moHuMaTh MpaBOCO3HAHHWE KaK OCHOBY OpPUEHTALIUU B
cdepe MpaBoBON pealbHOCTH, TO MOYKHO yTBEpP)KJIaThb O TOM, YTO CYLIECTBYIOT CIIEAYIOIINE
(GopMbI MPaBOCO3HAHUS: HACWIBCTBEHHO HaBA3bIBAEMas, 3aByaJIMPOBAHHO HaBs3bIBacMas,
UCTUHHO CcyOBbeKTHO-akTHBHasA. [logoOHas kinaccudukanys HOCUT YCIOBHBIM XapakTep, HO
MO3BOJISIET HAM TPOJIEMOHCTPUPOBATh B3aMMO3aBUCUMBIE CBSI3M MEXKIY YEJIOBEKOM M 00IIIe-
CTBOM, CO3HAaHUEM MHJUBHJA U IPOBOJUMON IPABOBOM MOJIUTUKOM.

[lepBas nmpeamnonaraer, YTO HOPMBI IpaBa MOTYT BBICTYIIaTh KaK MPOTUBOpEYAILUE €T0O
W3HAa4aJIbHBIM YCTaHOBKAM, HO, OMAcasCh ONPEAEICHHOIO pO/ia HaAKa3aHUH, YEJIOBEK IPUCIIO-
ca0biMBaeT CBOM JEHCTBHSA K CYIIECTBYIOIUM TpeboBaHusIM. [loquepkHyTast HO3HUINUs TTIaBEH-
CTBa 3aKOHA 110 OTHOUICHMIO K OTAEIIBHOMY Y€JIOBEKY MPOCIEKHUBAETCS, HAIIPUMED, B TEOPUHU
3aKOHHHUKOB WJIM JIETUCTOB, I/I€ CTPax MOABEPrHYThCA HaKa3aHHUIO 0OYCIIOBIMBAJ MOBEACHUE
HE TOJIBKO MHAMBHA, HO U CEMBIO U Jaxke pol. [IpuMeHeHne n30MpeHHOM NPaKTUKU HaKa3a-
HUI HE BBICTYTNIANO YPPEKTHBHBIM MEXaHU3MOM BBIPAOOTKH JTOJHKHOTO TIOBEJCHHS, TOCKOIb-
Ky He ObUIO OpUEHTHPOBAHO HA CBOOOY BbIOOpA U MPUHSATHS IIPABOBBIX HOPM.

Bropas popma npaBoco3HaHUs OTIMYAETCSA TEM, YTO HOPMBI I'TyOOKO HHTEIPUPOBAHBI B
UHIMBUAYalIbHOE 0ECCO3HATENbHOE, TaK YTO YEJIOBEK MOXKET I0JIaraTh UX CBOMM BHYTpEH-
HUM BBIOOpOM. B pe3ynbrare MOMKET CIOXKHUTHCSI BIEUATICHHWE MOJUTUYECKOW M IPaBOBOM
AKTUBHOCTH MHIUBHJA B CUTYalUsX, IJIe OH JIMIIEH CaMOro IJIaBHOTO — CBOOOJBI BBIOODA.
Ha cerogusimmauii 1eHs MpaKTHKa BHEAPEHUS MOJOOHBIX MPABOBBIX HOPM OTpadaThIBaeTCs Ha
MoJIeNIAX (POPMHUPYIOIIErOCs IETCKOTO U FOHOILIECKOT0 MUPOBO33PEHHMSI, KOT'/1a HaBsI3bIBA€MbIE
LEHHOCTH JI0JKHOTO M MOJAHOI'O IPONAraHIupyOTCsl KaK TOXK/IECTBEHHBIE.

B Tpetbeii ¢opme momduepkuBaeTcs OCO3HAHHAs MO3MLUSA OCMBICIECHUS M IPUHATHA
IIPABOBBIX HOPM, LIEHHOCTEH, YCTAHOBOK, KOTOPBIE HE IPOTHUBOPEYAT OOIIEUEIOBEUECKUM Ty-
MaHMCTHYECKUM LIEHHOCTSIM M HalpaBJIEHHOCTH Ha Oiaro uyenoBeka. [Ipobiema 3axmouaercs
B TOM, YTO Ha MpakTUKe BTOpas (opMa MOJIMEHSET COOOW TPEThIO, MPU 3TOM AKTUBHOCTh
cyObeKTa MpaBa BO3HUKAET JIMLIb BpeMs OT BpeMEHM. B 3TOM ciydyae aBTOHOMHs MpaBOCO-
3HaHUS TMPOSIBIISICTCS B CBOOOAE OT COLMAIBHOTO MPUHYXICHHS, a 3aKOHOMOCTYIIIHOE TOBE-
JICHUE OIMPAETCS HA «IPEANPABOBBIC» YPOBHH HOPMATHUBHOM CaMOPETYJISLUM MOPAaJIbHO-
HpPaBCTBEHHOT'O XapakKTepa, CO3AeTCsl CUTyals Tak, OyATO MPaBOCO3HAHUE 3aKOHOJATEIb-
CTBYET, ONpenenss Al cedsl MOJEeNIN TOJKHOTO COLMANBbHOIO NMOBeAeHHsA. TeM caMbIM ak-
TUBHOCTh YeJIOBeKa B Ipouecce (GOPMHUPOBAHUS M MPUHATHS MPABOBOM PEATbHOCTH MOXKET
OBITh HEZJOCTATOUHO BBICOKOIA.

[TpaBoco3HaHue Hepa3pbIBHBIM 00pa30M CBS3aHO C TYMAaHHUCTHYECKUMH YCTaHOBKaMH,
KOTOPBIE JIeXkKAT B OCHOBE BCEX MOCIEAYIOIINUX OLEHOK CPOPMHUPOBAHHON CUCTEMBI IIPaBa Co-
UanbHBIMU cyObekTaMu. OOBEKTUBHOCTh JaHHBIX OLIEHOK CKJIQIbIBACTCS B pe3yibTare
CTOJIKHOBEHHUH CYIIECTBYIOIIUX HHTEPECOB KaK MHAWBHIOB, TaK M COLUAIBHBIX IpyMI, a
TakXke 00yCJIOBJIEHA MTOCTAHOBKOW OMpE/IeNEHHBIX 1IeJIei, KOTOpPbIE BHICTPAUBAIOTCS B UEpap-
XMYECKYIO LENO4YKy. B 3TOM CcMbIcae IMpaBO rapaHTHPYET I'pa)<AaHaM HEKOE MPOCTPAHCTBO
JUISL peain3aliii TeX BO3MOYKHOCTEH, KOTOpPBIE HE BCTYMAIOT B KOH(IUKT C 3aKOHOJaTEIbHbI-
MH HOpMaMH, OJHOBPEMEHHO OHO OTPaKaeT CTENEHb C(HOPMUPOBAHHOCTH TOI'O WJIU HHOTO

['yMaHUTapHble HAYKHU
114



BecTHuk Hayku Cubupu. 2017. Ne 4 (27) http://sjs.tpu.ru

ypOBHS TpaBoco3HaHus. OTeuecTBeHHBIN nuccnenoatens M. A. WnpuH mucan o ToMm, 4TO HE
CYILIECTBYET HU OJHOTO YeloBeKa 0e3 MPaBOCO3HAHUS, HO €CTh MHOXECTBO JIIOACH ¢ IpeHe-
OpE’XEeHHBIM, 3aNyIICHHBIM, YPOIJIUBBIM WA JaK€ OJUYABIINM IpaBoco3HaHueM [4]. Takum
00pa3oM, MPaBOCO3HAHUE BBICTYMAET CIOKHBIM TYyXOBHBIM OPTaHHU3MOM, KOTOPBIN Haau4e-
CTBYET y KaXXJOT0 YeJIOBEKa, MOCKOJIbKY OH HE CYLIECTBYET BHE MPABOBOTO IOJISI, B CBOIO
ouepe/ib, MPaBOBbIE YCTAHOBKU PErJIAMEHTHPYIOT OCHOBBI €r0 OOIIECTBEHHOM KHU3HU. J{axe B
T€ MOMEHTBI, KOTJIa YEJIOBEK CKIIOHSETCSI K COBEPILEHUIO MOCTYNKOB, OTCTYNAIOUIMX OT Mpa-
BOBBIX HOPM, U COBEpIIAET MPECTYIUICHUS, Mbl HE MOXKEM YTBEPKJaTh, UTO Y HEro OTCYT-
CTBYET IIPaBOCO3HAaHUE, CKOpee OTO OyJeT yKa3blBaThb Ha JIO)KHOCTb HPaBCTBEHHO-
LIEHHOCTHBIX OPUEHTHUPOB, UICKaKEHHOCTh IPABOBOM KapTHUHBI MUpa. B 11eoM npaBoco3HaHue
elle M BhIpa)KaeT CUCTEMHOCTb M ITyOWHY OCMBICJIEHHUS NMPAaBOBOM peaibHOCTH, CHOPMHUPO-
BAHHOCTb CTPYKTYPHBIX €JUHUL JUYHOCTHOI'O Pa3BUTHUS WA MPAaBOBOW MEHTAIBHOCTU. B co-
JIEPKATEIIbHOM CMBICIIE IPABOCO3HAHUE €CTh €IMHCTBO YYBCTB U HACTPOEHMM, XapaKTEpU3y-
I0Ill€€ OTHOLIEHUE KaK K CYIIECTBYIOIIEMY, TaK U K KEJIaeMOMY IIpaBy; 3TO OCO3HAHHE HOP-
MBI, TIPOSIBJICHHOH B TIOBEJICHUECKOW MOJIENIM MHAMBH/IA C TOYKH 3PEHHS €ro MpaB U 00s3aH-
HOCTEM, COOIIO/ICHNS 3aKOHA WJIM OTCTYIUICHHUS OT HETO.

[IpaBoco3HaHUE COOTHOCUTCS HEMOCPEICTBEHHO C HPAaBCTBEHHBIM CO3HAHHUEM, KOTOPOE
dbopMupyeTcsi Ha MPOTSHKEHUU BCEH KU3HEAEATeIbHOCTH YenoBeka. C caMoro paHHero Bo3-
pacTta oOLIECTBO HANpaBJIsET 3HaYMMbIE YCWJIMSI Ha TO, 4TOObI peOEHOK OCBamBaj I'PaHUIIbI
JOJKHOTO, HE0OX0IUMOT0, MPAaBUIHLHOTO. B cembe, B AOMIKOIBHBIX U HIKOJBHBIX YUpexke-
HUSAX 0c000€ BHUMAHHUE YJENSIE€TCS BOCIUTAHHUIO B [IOJIPACTAIOIIEM [TOKOJIEHUU I'YMaHUCTHYE-
CKM OPUEHTHUPOBAHHBIX MOPAJIbHO-HPABCTBEHHBIX HOPM U YCTAaHOBOK, BHE I'PaHHI] KOTOPBIX
HEBO3MOXXHO TpaBoBoe oOpa3oBanue. CoBpeMeHHOE OOIIECTBO KPUTUYHO OILIEHUBAET pac-
MPOCTPAHSIOIIMECS MOJIENN KECTOKOTO MOBEIEHHUS 110 OTHOIIECHUIO K )KUBOTHBIM, MaJI€HbKUM
JETSIM, TOXWIbIM JroasM. [Ipexe yem npeacTaBuTeNb MOAPACTAIOIIETO MOKOJIEHUS MO3HA-
KOMHUTCSI C MPAaBOBBIMM HOPMaMU TOTO WJIM MHOTO TOCyAapcTBa, KOTOPBIE MOIPa3yMEBAIOT
CUCTEMY HaKa3aHMs 3a TO WJIM HHOE MPOTUBOIPABHOE JEHCTBHE, OH JI0OJKEH OCO3HABAThH CTHL]
3a TO, 4TO N0J00HOE TIOBEIEHUE HEKPACHUBO, SIBIISICTCS TUIOXUM, IPUYUHSIET OONb JPYTUM JTEO-
naMm. Ecnn conocTaBisTh MpaBOCO3HAHUE M MOPaJbHO-HPABCTBEHHOE CO3HAHME, TO CIIETYET
OTMETHUTH, YTO HPABCTBEHHBIC YCTAHOBKH 00J1a/1at0T aOCONIOTHBIM [IEHHOCTHBIM XapaKTepoM,
XOTsl HE UMEIOT CUJIbI 3aKOHA. B Cuily 3TOro OHM UIparoT BaXKHYIO pOJib B CTAHOBJIEHHUM IIpa-
BOBOM KyJIbTYpBI HHANBHUAA U OOIIECTBA.

«Mup CTaHOBHTCS IPYTUM, MpHOOpeTas TypOOCKOPOCTHYIO JUHAMUKY, HEOIpeIesieH-
HOCTb, HEIpPEACKa3yeMOCTh M KaJEWJOCKONUYHOCTh pa3BUTUsS» [S5, ¢. 61], mosTomy «ocy-
IIECTBIISAS BHIOOP B CTAHOBJICHHH €051 KaK TBOPYECKOM CYITHOCTH, YEJIOBEK BCETAa CIIOCOOCH
cZieNlaTh HEBEPHBIH I1ar, JIOKHBIM 00pa30M MHTEPHPETUPOBATH ce0s U CBOE MECTO B TOTAllb-
HOCTH OBITHS, TEM CaMbIM MPUITH K CAMOOBEILECTBICHUIO. DTa CTaAus HE TOJIBKO COIMKe-
HUS YeJoBeKa U BEIIH, YIoa00ieHus cels, )KUBOTr0, HEXUBOMY, HO MPEAaTeabCTBA 10 OTHO-
IIEHUIO K cBOOO/IE TBOpEHUs. B 3TOM pacxokIeHHH IpUpPOAbl YeIoBeKa U MPHUPOIBI TBOpUE-
CTBa IIPAaBOBOM PEAIbHOCTH YKOPEHSETCS BO3pacTaroniasi BO3MOXKHOCTb OTUykJeHud. Jlroau,
CO3/A0IIKE NPAaBOBbIE HOPMBI, KOTOPBIE OTCTYMAIOT OT NMPUHIMIA TYMaHU3Ma, HE TOJIBKO ca-
MU TOTPY>KAIOTCSI B @aHTUTYMaHUCTHUECKYIO IIPABOBYIO PEATbHOCTh, HO U CIIOCOOCTBYIOT HC-
KaXXEHUIO0 (POPMHUPYIOLIETOCS MUPOBO33pEHUs APYrux jonei» [6, c. 207]. «[lognuuHas cyTh
TPAKTOBKHM CBEPXYEIIOBEUECKOTO0 OTHIOJb HE B YUPEKJACHUU WHCTAHIIMM CUIOMUHYTHOIO IIPO-
U3BOJIa U UPPALIMOHAIIBHOTO CBOEBOJINS, KOTOPbIE B KOHEUHOM MTOTE€ BCEr/ia 000paunBaroTCs
MeTapu3UKON 371a U MH(EPHATBHOCTH, HECMOTpPSI Ha BCE YNPEXKIAIOLIUE 3asiBICHUS O TpU-
OCTaHOBKE MOPaJIM U MOPAJIbHOTO LIEHHOCTHOTO CYXAeHUs» [7, c. 83].
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Muorue ¢umocodpsl aHTUIHOCTH U Bo3pokaeHus, Takue kak Apuctorens, [lmaTow,
M. ®uyuuno, /I. ManerTu 1 Apyrue, B CBOUX COUYMHEHHMAX 0003HAYaId TEMY LIEHHOCTHU U Be-
JUYXS YEJIOBEYECKOM JIMYHOCTH, MOAYEPKUBasA, YTO YHMKAJIBHOCTh YEJIOBEKa 3aKIIOYeHa B
TOM, YTO OH BOBJICYEH B IOJMTUKO-IIPABOBOE MPOCTPAHCTBO. BhITHE YemoBeKa OIpeaesieHo
YCTAaHOBKOMW COCYILIECTBOBAHMS C IPYTUMHU JIIOJbMU U HEOOXOAMMOCTBIO BbIpabAThIBATh HOP-
MBI OOILEXKUTHUS, KOTOPbIE XapaKTeprU30BaId Obl YEJIOBEKA KAaK «CaMOCTOSATEIBHO TBOPSIIETO
cyonekra npaBa» [4, c. 494]. Hayunoe HampaBieHue «puiaocodpus mpaa» oQOpMIIOCH B
snoxy IIpocsemenus. B.C. HepcecsHi nucan o ToM, 4TO B KOHIIE BOCEMHAIIATOTO BeKa
topuct I'. ['1oro 000CHOBBIBAIT POJIb M 3HAYCHHUE HAYYHOU 00yacTy 3HaHUs «(rtocodus mpa-
Bay, M0J] KOTOpOH mojaran «puinocodpuro nozutuBHoro npasa» [8, c. 13]. C. Ilydennopd u
X. Bonbd ormeuanu, uto «punocodus mpaBay MOXKET XapaKTepU30BaThCA Kak HAyYHOE I10-
3HaHUE TpaBa, OCHOBAHHOE Ha paluoHanu3Me. Teopus aMepHKaHCKOro mparmatusma Jx.
Jpron KyJIbTHBHpPOBaJia HEOOXOIUMOCTh «PYKOBOJICTBOBATHCS HE allPUOPHBIMU MOHATHSIMH,
Harpumep, 0 IPUPOE YeJIOBeKa MM O CYLUTHOCTH COLIMATbHBIX HHCTUTYTOB, HO OTTAJIKUBATh-
Csl OT MPAKTUKU T'YMaHUTAPHBIX UCCIEIOBAHUM KOHKPETHOM AEATEIbHOCTH YEJIOBEKAa U pas-
JUYHBIX COUUaNbHBIX Tpynm» [9, c. 208]. Takum oOpa3zom, B 3amaJHOEBPOIECHCKON TeOpun
0OHapyKUBAETCs HJESI CO3JaHUsI CBETCKOM MPABOBOM TEOPHUH, OTPAXKAIOIICH MOBCEIHEBHBIE
3arpockl 00IIecTBa U MHAWBUIA.

ITytu ¢opmupoBanusa «Punocopuu mpasa» BBIPAKEHbI KAaK CJIEACTBUE M PE3YJbTaT
CJIO’KMBLIETOCS MEXIUCIUIUTMHAPHOTO CUHTE3a (GHII0COMUH U IOPUCIIPYACHLIMH, B YACTHOCTH
uX 00OIOAHBIN HAay4HbII HHTEPEC B OIIEHKAX TaKUX KAaTErOpHii, KaKk «IIpaBO» U «UYEIOBEK KaK
cyObekT npasa». Ho npu 3ToM cyIiecTByeT BaXXHOE paszinyue B MOAX0axX: eciu (unocoduro
IpaBa MHTEPECYET KAaTerOpHs «BceoOIee» B MpaBe, TO B IOPUCIIPYICHIINN TIIaBEHCTBYET Ka-
Teropusi «ocobeHHoe» B mpase. Tak, B.C. HepcecsHiy oTMeuan akTyaabHOCTh TPHAbl KaTe-
ropuii st prmocodpun u prmocodun npasa (0OICE—0COOCHHOS—KOHKPETHOE), JIJIST FOPHC-
npyaeHuu u guinocodun npasa (ocobenHoe—BceobIee—KoHKpeTHoe) [8]. Takum oOpaszom,
¢unocodpus mpaBa Kak Hay4yHast 0OJIACTh 3HAHHS HE TOJBKO NMPH3BaHa O00OOIIUTH HAYYHYIO
UH(POPMALIMIO, HO U TPUBHECTH HOBBIC OLEHKU B JA€()UHUIMH BaXHEHUIIMX MPABOBBIX MOHS-
THI U KaTerOpuH.

Obpatumcs K puirocopckoMy 000CHOBAHUIO HanboJIee 3HAUUMBIX OHATHH U3 00J1acTH
¢urocodun mpasa, a IMEHHO «YEJIOBEKOJIIOONE» U «IIPaBOy», COJACPKAHNE KOTOPBIX PACKPHI-
BAeTCs B TECHOM B3aMMOJACWCTBUM M B3aUMO3aBUCUMOCTH. Tak, ryMaHHCTHYECKas HamoJ-
HEHHOCTb BBICTYIMJA 3TUYECKUM OCHOBAaHUEM IIpaBa, a 3HAYCHHE M LIEHHOCTh I'yMaHH3Ma
CTaJIM ONpPEAEAThCSA, B TOM YUCIE, U MpPaKTUYeCcKOl cepoil MpaBOBbIX B3aUMOOTHOILICHHH.
NMeHHO Tak mpoBepsieTcs KU3HECIIOCOOHOCTh M KH3HENEATENBHOCTh T'YMaHHCTHUECKUX
YCTaHOBOK, KOTOpbI€ OBbLIM IMPEICTABICHBI MHPY €lIe B JAPEBHEHIINX ITHKO-(UIOCOPCKUX
yueHusx Bocroka (Hampumep, «30J10TO€ PaBUIo HpaBcTBEHHOCTH» KoH]y1us).

OpHUM M3 MBICIUTENIEH NPOLUIOro, B GMIOCOPCKOM HACIEAUN KOTOPOro MOJUYepKUBa-
Jach B3aMMOCBSI3b NpaBa U rymMaHu3ma, BeicTynuin M. Kant. OcobeHHOCTh ero moaxoaa B
OIpENICIEHNU CYIIHOCTHBIX MPU3HAKOB M XapaKTEPUCTHK IIpaBa COCTOsAJIa B TOM, YTO OH
00OCHOBBIBAJI 3THYECKYIO COCTABISIONIYIO B KaueCTBE OCHOBAHMS BBICTpAHBAHUS MOJEIEH
B3aMMOOTHOIIEHUH C IPYTHUMH JIFOABMH, «JI€J1aTh J0OPO IPYrUM JIOASIM 10 Mepe Halleil Bo3-
MO>XHOCTH €CTh JOJIT HE3aBHCHUMO OT TOTO0, JHOOMM MBI X Wik HET..» [10, c. 443—444]. Or-
TaJIKUBAACh OT HEOOXOJMMOCTH PYKOBOJICTBOBATHCS LIEJIONONIAraHueM NOTPeOHOCTEN U HHTe-
pPECOB IPYyroro Iuia, OH Mpu3bBal: «Jlemait cBouM OmmKHUM A00pO, M 3TO OIaroaesHue
npoOyauT B TeOe YeIoBEKOMOOME (KaK HaBBIK HAKJIOHHOCTH K OJaroJesHUI0 BOOOIIE)»
[10, c. 444]. Tem cambIM, IpU3HABAsl, YTO €CIM I'yMaHUCTUYECKUE HAKIOHHOCTU HE IPUCYT-
CTBYIOT B UE€JIOBEKE M3HAUYAIbHO KaK BPOKICHHBIE KadecTBa WM COPMUPOBAHHBIE MOCPE-
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CTBOM BOCITUTAHUS, TO UX HEOOXOJIMMO Pa3BHBATh M PEAJTH30BHIBATH B IMIOCTYIKAX U IMOMBIC-
Jax Ha MPOTSHKEHUH BCETO KU3HEHHOro myTH. OH mucal, 4To «4eJOBEKY BMEHsETCS B 00s-
3aHHOCTH 10OpoAeTENb (KaKk MOpasibHast TBEpoCcTh)» [ 10, c. 439].

WM. KaHT monaraj, 4To CyIIECTBYET TeCHasi B3aUMOCBS3b MEK/Y MOBEJACHUEM YelloBeKa
U CyIlIeCTBYIOIMMH 3akoHamu. [locneanue, B CBOO ouepenb, OH BOCIPUHUMAJ KaK MpPOU3-
BOJIHOE OT IMOBEAEHUS KaXIOro, Iojiaras, 4yTo eciu J0OpOJeTeNbHOCTh CTaHeT AJs JroAeh
Ba)KHEHIIEH KU3HEHHOM YCTaHOBKOM, TO MOKHO OyJI€T TOBOPUTH O TOM, YTO 3aKOHBI yTPATAT
CBOIO aKTyaJIbHOCTh, @ UM Ha CMEHY MPUAYT «BCEOOLIUIl 3aKOH» U «IPaBO I'pa)k1aHUHA MU-
pa». «OTa uaes pasyma — uaesi MUPHOW, XOTs €lle He JPYKECKOU, OOIIHOCTH BCEX HapOAOB
3emin 0e3 MCKIIIOYEHHs, KOTOpble MOTYT BCTYNaTh APYT C JPYrOM B IIOJIE3HbIE OTHOILEHMUS,
BOBCE HE YENIOBEKOJIIO0MBast (dTUYECKast) uzaes, a mpaBooil npuuuum» [10, c. 338—389]. Ta-
KM 00pa3oM, puiocod 060CHOBBIBAI B3aUMOCBSA3b 3TUKO-T'YMaHHUCTUYECKOI COCTaBISIOIEH
U MpaBoBOH cephl, HO ¢ TpaHCPOopMaLUEll ITUUECKUX UEH B paBoBOW npuHUUN. B padore
«Metadusuka HpaBoB» M. KaHT mojuepkuBasl IIEHHOCTb IIpaBa KaK OCHOBAaHUS €IUHEHUS
JIO/IE W yCTaHABIMBAN CIEAYIOUIYI0 AehUHUNMIO JaHHOTO moHATHS: «[IpaBo — 3TO COBO-
KyIHOCTb YCJIOBHM, IPU KOTOPBIX MPOU3BOJIEHUE OJHOIO (JIMIa) COBMECTUMO C MPOM3BOJIE-
HUEM JIPYToro ¢ TOUKH 3peHust BceoOuiero 3akoHa csoboap» [10, c. 253].

P.A. BypxaHnos, ananu3zupys ¢uinocodpckoe Hacienue M. Kanra, nucan: «Mopais, npa-
BO IPEJACTaBIsET COOOM anpuopHYIO (POpMY BHEIIHHUX MOCTYIIKOB JIIOJEH, 00YCIOBIEHHYIO
anpuopHoi Gopmoii ux BHYTpeHHHX yOexnaeHui» [11, c. 96]. Tem cambiM GopmupoBaHue
BHYTPEHHUX MOOYXACHUN YEJIOBEKA OCTAeTCs B IPaHHIIAX MOpajM, TOTrJa Kak MpaBo peria-
MEHTHPYET J0OpOAETEIbHOCTh MOCTYIKOB, ONUpPAsCh Ha MPAaBOMOYHME MPUHYKIaTh. TakuMm
00pa3oM, TIPaBO BBICTYIIAET COIHAIBLHON (POPMOM peryiMpoBaHUs YeIOBEYECKOTO OOMICKH-
THUsI, B KOTOPOW BOIUIOIIEHA HUJEsl O BAXKHOCTH M HEOOXOJIUMOCTH OTpaXKAE€HUs cedst OT omac-
HOCTEH BHYTPEHHHX M BHEUIHHUX pa3pylieHni. « OOUIETIPHHATO OHUMATh TPAaBO KaK CHCTEMY
npaBui noBejeHus. J{efCTBUTENbHO, YTOOBI TPABO MOIJIO OKa3bIBaTh PETYJIATUBHOE BO3JEH-
CTBHUE Ha TOBEJICHUE JIIOJICH, OHO JIOJDKHO pacmojiaraTh HEOOXOJAMMBIMH CPEICTBAMH. DTH
CpeZCTBa COLMAIBbHON peryisiuuu, Oyaydn HOpMaTUBHOM OCHOBOI MpaBa, HE TOJIBKO OIpe/e-
JSIFOT TPAHUIB! JOJDKHBIX M BO3MOXKHBIX MHIMBUAYAIBHBIX TOCTYIIKOB CyOBEKTOB, HO B KO-
HEYHOM CueTe HalleJICHbl Ha YIOpSAA0YEHUE U COBEPLICHCTBOBAHME OOILECTBEHHOM XHU3HH,
BHECEHHUE B HEE OpraHU3yIoIuX Havam [12, c. 293].

B ananmutuueckoit nurteparype cdopMyiaupoBaHa Uies O TOM, YTO PaBEHCTBO, cBOOOa,
CIpaBeUIMBOCTh, — 3TO COJEp)KaTeNIbHbIe KOMITOHEHTHI NpaBa W MpPaBOBOH (hOpMBI. ABTOp
stoil upen B.C. HepcecsHIl momdepKuBal, 4yTO «Kax10H CTYNEHU B HCTOPUYECKOM PAa3BUTHH
CBOOOBI M MpaBa MPUCYIA CBOSI IOPUANYECKAsT KOHLCMIIUS YeIoBeKa Kak CyObeKTa mpaBa U
COOTBETCTBYIOIIHME TIPEJICTABICHHS O €r0 MpaBaxX M 00s3aHHOCTAX, €r0 CBOOOAEC W HECBOOO1E»
[8, c. 142]. FO. Xabepmac mucai o TOM, U4TO «3Ta MOpajibHas 3apaKEHHOCTh IpaBa €CTh Pe3yJib-
TaT KOHCTUTYIMOHHBIX peBostonuid X VIII crtonmerus. ToT, KTO mbITaeTCsl HEUTPAITM30BATh J1aH-
HOE HaIpsHKCHHE, TMOKYIIAeTCs Ha camMO JWHAMUYHOE BOCIPUSATHE CYLIECTBYIOUIETO...»
[13, c. 76]. CkazaHHOE O3Ha4aeT, 4TO CBOOOJA M CIPaBEAJIMBOCTh KaK CBOMCTBA IPABOBOM
CYIIIHOCTH BXOJIST B IIOHATHE MPaBa, BO3MOXKHBI M BEIPA3UMBI JIMIIH B IPAaBOBOM (hopme.

«[lomuTHKa €cTh UCKYCCTBO IpaBa, T. €. yMEHHUE CO3/AaBaTh SACHYIO, )KU3HEHHYIO U THO-
KyI0 IIPaBOBYIO HOpMY» [4, c. 494], B cemanTH4eckoil (hopme HaOIIOAAETCS COSAMHEHUE die-
MEHTOB HEOOXOAMMOCTH M CBOOOBI, JOJKEHCTBOBAHHMS M HEOOXOAMMOCTU JEHCTBHS Kak
ycBOEHHOTo 3HaHHA. CTaTHYHOCTH COAEP)KATEIbHO-CMBICIOBBIX XapaKTEPUCTUK HOPM 00Yy-
CJIOBJIEHA JMHAMUKOM COIIMOKYJIBTYPHOIO KOHTEKCTa, BHYTPH KOTOPOIO OHa IpeObIBAeT.
Hopwma npaBa, o0agas 3HakoBoi (hopMoif, criocoOHa XpaHUTh OOIIUPHOE (POPMATHMIOBAHHOE
couuanpHoe 3HaHue. [Ipenaras OKHYIO MOJENIb MOBEICHHSI, HOPMa HE MPOIHUCHIBAET 0CO-
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OCHHOCTH OOCTOATENBCTB €€ pean3alny, a CB000/1a MHANBUAA MPOCICKUBACTCS B TIPUHITHN
Pa3IMYHBIX BO3MOXKHBIX PELICHUSX, B BEIOOpE CPEJICTB MO peasin3alliy MOCTABICHHBIX IIeJIei
B TPaHUIAX OYEPUYCHHOTO HOPMaMH MPaBOBOro mpoctpancTBa. CBoOOIa BBIOOpA, KOTOPYIO
OCYUIECTBIISIET YEJIOBEK, OTPAXKAECT BECH APAMaTU3M €ro YeJI0BEUECKON NpUpoabl: «JIroau kak
JIOM. . .HY, JIETKOMBICIIEHHBI. . .HY, YTO ... ¥ MWJIOCEPJUE MHOTJA CTYYUTCS B MX CEpALIA»
[14, c. 98].

CoBpemeHHas rpaBoBasi cepa Mpu3BaHa pa3penarb MHOKECTBO 3a]1a4, TJIaBHAs U3 KO-
TOPBIX PErVIAMEHTUPOBAaTh B3aWMOOTHOIIEHUS MEXIYy HWHAMBUAOM M TOCYIapCTBOM.
H.A. Bepnses nucan: «['ymanusmom s Oyy Ha3bIBaTh MPU3HAHUE BBICIIECH IIEHHOCTH YEJIO-
BEKa B KM3HU MHpa U €ro TBopueckoro npusanus» [15, c. 180]. [lo ero mHenuto, Tpareaus
CTaHOBJIEHUS] TYMaHUCTHUYECKON Tpaauiuu Oblia oOyclioBieHa TeM, uTo «B XIX Beke ryma-
HU3M TPUHYX/IE€H ObUI NPU3HATh YeJIOBEKa MPOJYKTOM HPUPOAHON M COLMANIbHON Cpenbl.
Kax cymiecTBo UCKIIOUUTEIBHO MPUPOAHOE U COLIMATIBHOE, KaK CO3JaHKe 00IecTBa, YEIOBEK
JMILIEH BHYTPEHHEW cBOOOIbI U HE3aBUCUMOCTH, OH ONPEAEISIeTC UCKIIOUUTEIBHO U3BHE. ..»
[15, c. 36]. B 3TOM KOHTEKCTE OBLIIM OMpPaBAaHbl MOMBITKU MOIABJICHHS Y€JIOBEYECKON JTUIHO-
CTH, HU3BEP)KEHUA €€ JI0 DJIEMEHTa OIPOMHOIO COLMAJIBHOIO MeXaHu3Mma. BosBpameHue k
MCTOKaM T'YMaHUCTUYECKOTO MpHHIMNA (GUIOCO() CBSI3BIBAT C HEOOXOAUMOCTBIO MO3UITHOHH-
POBaHUS «TBOPUYECKOI! JIFOOBU UeoBeKa K 4enoBeky...» [15, c. 277]. IloatoMy, ecnu moauep-
KHUBAETCA T'yMaHUCTUYECKasl HAIIOJIHEHHOCTh IIPABOBOM TEOPUU U MPAKTUKU, TO CIEAYET IpU-
3HATh, YTO «yBAXXEHHE K YEJIOBEUECKOMY JOCTOMHCTBY Ka)KIOIO JIMLA 3alpeniaeT rocyap-
CTBY HCIIOJIb30BaTh KaKOTO-JTHOO MHIMBUAA B KaUECTBE BCETO JIMIIb CPENICTBA, XOTS OBl MpH
9TOM LIEJbI0 OBUIO CIIACeHHE KU3HU MHOTHX Apyrux muiy [13, c. 67].

Ha cerognsmHuii 1eHb BIIOJIHE IPABOMEPHO YTBEPKIaTh, UTO BOSHUKIIINE B Ha4aje Be-
Ka MOMBITKH c(pOPMUPOBATH 1IEJIOCTHOE HAPABJICHUE — CEKYJIAPHBII T'YMaHU3M — HE MOJy4H-
JM TOJKHOTO Pa3BUTHUS B KAUECTBE CaMOCTOSITENIbHOM 00JaCTH r'yMaHUTapHOro 3HaHus. On-
Hako caM (hakT oOpaieHus Kk npodieMam rymanu3ma B counHenusx I1. Kyprua 3acmyxuBaer
ocoboro BHuMaHus. OH BBEJI TEPMUH «EBpoOIIEHCKas npakTrudeckas umocodus» [16, c. 68],
HOJUYEPKUBasi HEOOXOIUMOCTh MPAKTHUECKOW peanu3ali BCEro KOMIUIEKCa T'yMaHUCTHYe-
CKHX YCTaHOBOK, B TOM uuciie B 00iactu npasa. CTpyKTypHO eBmpakcodus Obuia mpencras-
JieHa T'YMAaHHUCTUYECKOW TEOpHel, STUKON ryMaHM3Ma, UCTOpUEH T'yMaHU3Ma, IICUXOJIOTHEN
TyMaHH3Ma, MOJINTOJIOTHEN TyMaHu3Ma. boibllioe BHUMaHue IpU 3TOM yJEJSEeTCsl 3TUKE Ty-
MaHM3Ma: OHa MOHUMaeTcs Kak ocobas ¢opma 0OLIECTBEHHON NMPAKTUKU YEJIOBEKa, a €€ Oc-
HOBHasl TEOpPETUYECKas 3ajaya BUIUTCS B OOOCHOBAHUU PEATLHOCTU, IPAKTHUECKOM OCyIlle-
CTBUMOCTHU TpuHUHMINA rymaHHocT [17, c. 123]. Kpome Toro, eBpormeiickas mpakTuyeckas
¢unocopus ryMaHU3Ma UMEET OCHOBAHUS JJISI PACCMOTPEHHUS €€ KaK MHTETrpaTUBHON 00a-
CTH 3HAaHUH, ITOCKOJIBKY OIIUPAETCS HAa OCHOBHBIC ITOJIOXKECHHS M PE3YJIbTaThbl MCCIECIOBAaHUN
psna Hayk. HemocpencTBeHHYIO CBS3b OHA OOHAPYKUBAET C T'yMAaHUTAPHOM OTPACibIO, MPEK-
ne Bcero ¢ ¢umocodueit u connonorueid. bonpimoe 3HaueHnWe, B 4aCTHOCTH, MPHOOPETAIOT
JOCTIIKEHUST COIIMOOMOIOTHH, PAaCKPBIBAIOLINE TIyOMHHbIE KOPHU aHTUTyMaHu3ma. OCHOB-
HbIMU HaIpaBJICHUSMHU COBPEMEHHBIX MCCIIEJOBaHUN B 00JacTH (Quiocopuu TyMaHH3Ma
MOYKHO MPHU3HATDH CIEAYIOIINE: U3YYEHUE KyJIbTypHOTO HACIEIUs, PEIUTHO3HBIX U Quiiocod-
CKHX CHUCTEM M KOHIENIHH, BKJIIOYAIOMNX KAaTETOPHIO TYMaHU3Ma B Ka4e€CTBE Ba)KHEHUIIETO
AJIEMEHTA UX COACpIKaHMsI; aHAIU3 U OLIEHKA KyJbTYPHOI'O OIIbITa, COBPEMEHHOTO COCTOSTHUS
cdep OOIIECTBEHHOM KU3HHU, KPUTEPUEM KOTOPBIX ABISCTCS T'yMaHHU3M; UCCIIEA0BaHUE B 00-
JaCTH TEOPUM I'yMaHU3Ma, OCBELIEHUE U aHAJIN3 UMEIOIIEroCcs OIbITa MPUMEHEHHS TYMaHU3-
Ma. B nenom Heo0X0AMMO OTMETUTh, YTO MHOTOUYMCIEHHBIE IMOMBITKH OMNpEAEICHHUs I'yMa-
HHU3Ma CBSI3aHbI C TPEOJIOJICHUEM LIEJIOTO psijia TPYIHOCTEH Kak 00BbEKTUBHOTO, TaK U CyOBeK-
TUBHOTO Xapakrepa. CoBpeMEHHas KOHLENUUS TyMaHU3Ma HMEET [UIMTEIbHYIO HCTOPHIO,
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OMHpPAETCs HA KYJIbTYPHOE HACIEANEe MHOTHX (PHIOCO(PCKUX M PETUTHO3HBIX CHCTEM, B KOTO-
PBIX TIOHATHS, OTPAXKAIOIINE UCI0 TYMaHW3Ma He UISHTHYHBI 0 cMbIchy. Kpome Toro, karte-
ropus ryMaHu3Ma MpeJICTABIAECT COO0M aKKyMYJISIITUI0O MHOTHX aCTIEKTOB: COIMATBHBIX, PEIIU-
THO3HBIX, TOJUTUYECKUX U 1p. HakoHel, mpu pacKpbITHH COJAEP)KaHUS MOHATUS JAOBOJBHO
TPYJHO HM30€KaTh SMOLMOHAIBHON HACBIIEHHOCTU. JTO OCJOKHSAETCS MHOTOYMCICHHBIMU
CTEpEOTHIIaMH U TIpeapaccyaKaMu, ObITYIOIUMHU B cepe MHIUBUAYaTbHOTO M OOIIECTBEH-
HOT'O CO3HAHHUS, COTJIACHO KOTOPHIM TYMaHU3M OTOXAECTBIISETCS C IPEKPACHOAYIIMEM U YTO-
MU3MOM, HEOTPAaHUYEHHBIM aHTPOTIOIEHTPU3MOM U JIp.

CoBpeMeHHas KapTHHA MHpa XapaKTepU3yeTcs HE CTOJBKO MpobOiaeMoil 000CHOBAaHUS
TYMaHHUCTUYECKUX IIEHHOCTEH, CTOJBKO OCO3HAaHHEM HEOOXOJUMOCTH CO3HATEIhHO MPAKTU-
KOBaTh UJCH T'yMaHW3Ma B PA3IMUHBIX cepax MOJUTHUKO-IPABOBOM KU3HH. Tak, KpoMme ce-
KYJISIPHOTO ¥ HOOC(hepHOro TyMaHH3Ma aKTyaTu3upyercs Teopus TpaHcrymanuszma. OaHol u3
MEePCIEKTUB PA3BUTHSI COBPEMEHHOTO Y€JIOBEKa CTAHOBUTCS €r0 CPAIllEHHUE C KOMIBIOTEPHBI-
MU apredakramu U (HOPMUPOBAHHE «UETIOBEKa TPAHCTYMaHUCTHUECKOH smoxm» [18, c. 147].
OnHako «B MOTOHE 32 PACIIUPEHUEM CBOOOJBI M BCE OOJBIINM HCIOIB30BAaHUEM HOBBIX HH-
dbopMaIlMOHHO-TEXHUYECKUX CPEACTB B c(hepe KOMMYHHKAIINH, B OE3rPAaHUYHOM CTPEMIICHUU
K TIOTPEOJICHUIO HENb3sI 3a0bIBaTh: COXpaHEHHE OOIIECTBa BO3MOXHO MPH Pa3yMHOM codeTa-
HUU CBOOOJIbI U COIMANILHOM 0€30MacHOCTH, CYIIECTBYIONIUX B eAHCTBEY [19, ¢. 21].

Kak nBmwkeHue TrymMaHuU3M MOTYT MPEICTaBIATH JIOAW PA3IAYHBIX MOJUTHYECKHUX
yoexxaenuit. Ix oObequHIET MO3UIIHS, YTO MTPABOBBIE HOPMBI MOTYT KOPPEKTUPOBATHCS B 3a-
BUCHUMOCTH OT CETOJHSIIHUX IMOTPEOHOCTEH M COIMAIBHBIX TpeOoBaHM. BEI3bIBaeT 0co0yro
03a004€HHOCTh, TOT (haKT, UTO B HACTOSAIIEE BpEMs «MbI YK€ HE MOKEM TOBOPUTH 00 00I1Ie-
CTBe Kak TU(PEpEeHIIMPOBAHHOM II€JIOM, HO TOJIbKO O COBOKYITHOCTH Macc, 00pa3yromuxcs
CTUXUUHO BOKPYT T€X WJIM MHBIX MOTpeOHOCTel. BHe akTOB moTpeOieHus oOIHOCTh CTaHO-
BUTCS m3nuiHe» [20, c. 69]. B mieqoM coBpeMeHHast 31oxa MOXET acCOIMUPOBATHCS ¢ MO-
paJIbHOI PEBOJIOIUEN U BKIIIOUATh B ce0s1 paJAMKaIbHbIE BOMPOCHI MEPECMOTPA MHOTHX YCTO-
SBIIMXCSA [EHHOCTEH (KPUTHUKY PEIMTHUO3HBIX, UICOJIOTHUYECKUX U MOPATUCTUYECKUX (PUITO-
coCKUX y4eHHUH, a B KOHEUHOM CYET€ MHOTHUX OCHOB YelIOBEUECKOM ku3HM). B cBoeM poje
9TO SIBJISIETCS TIOMBITKONW OTKPBITUS TEX aCTIEKTOB KU3HH YEJIOBEKA, KOTOPHIE ObUIN yTPadueHBI
B IIOCTUH/YCTPHAIILHOM O0IIIEeCTBE.
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